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NO.
ALLEN M. CAMPBELL
COMPANY, GENERAL
CONTRACTORS, INC.

5

VS.

5
5
5

J

TYLER STATE COLLEGE

IN THE DISTRICT COURT

SMITH COUNTY,

TEXAS

7TH JUDICIAL DISTRICT

PLAINTIFF'S ORIGINAL PETITION

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW Allen M. Campbell Company, General Contractors,
Inc., herein referred to as Plaintiff, complaining of Tyler State College,
herein referred to as Defendant, and for cause of action respectfully
shows to the Court as follows:
I.
Plaintiff is a Texas corporation, with its principal office located
in Tyler, Smith County, Texas. Defendant is a corporation created
under the laws of the State of Texas, domiciled in Smith County, Texas,
with James H. Stewart, Jr. its acting President and the person upon
whom citation may be served.

Heretofore, on the 19th day of September, 1974, Plaintiff, as
General Contractor, entered into a construction contract with Defendant,
as Owner, for the construction of certain improvements on the Defendant's
school campus in Smith County, Texas, which improvements were to be
constru,ted in accordance with plans and specifications prepared by the
Owner's architects, Caudill Rowlett Scott, such improvements being
known as Phase I of the planned construction on said campus.
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Prior to the making of said contract, the Owner submitted the
plans and specifications to Plaintiff and other contractors, with an
invitation for said contractors to bid on such construction work. While
the original specifications stated that the contractor must clear and
grub all areas of construction and areas designated on the drawings,
the Owner amended the specifications before the bids were submitted
by Addendum No. 3, dated August 23, 1974, which stated as follows:
"SITE CLEARING CONTRACT
"ITEM

1

The following documents: Section 0102.1
of 1, Addendum No. 1, dated 24 May 1974
and drawing Cl of 1, revised 14 May 1974
represent the work contracted for by Tyler
State College under Package I, Site Clearing."

Drawing Cl referred to in said Addendum was a plat of the
construction site, showing the areas of the site which the Defendant
had contracted with Loggins Construction Company to clear and grub,
and such drawing was furnished with the other plans and specifications
to Plaintiff and other contractors for their use in preparing their bids.
IV.
In submitting its bid to construct these improvements and in
entering into the above-mentioned contract, Plaintiff relied upon the
fact that Owner would require Loggins Construction Company to clear
and grub the areas shown on such drawing and as required by Defendant's
site-clearing contract with Loggins Construction Company, and Plaintiff
did not include any cost in its bid or contract price to cover the same
clearing and grubbing which was covered by the prior site-clearing
contract with Loggins Construction Company.

V.
After Plaintiff and Defendant entered into the construction contract
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mentioned above, Plaintiff and Defendant learned that Loggins Construction Company did not clear and grub all of the areas covered
by its contract and shown on Drawing C-1, and this additional work
has been arbitrarily added to Plaintiff's work under a directive issued
by the architects, as agents of the Owner. Such directive was issued
by the architects by letter dated May 30, 1975, which directed this
Plaintiff to do the additional work "at no extra cost to the Owner."
VI.
Under the provisions of the above-mentioned contract, between
Plaintiff and Defendant, the Plaintiff brings this suit as an appeal from
the architects' decision directing Plaintiff to do this additional work
without compensation.

Plaintiff represents that the decision of such

architects involves an incorrect construction of the contract and is
arbitrary and capricious. Plaintiff represents that all prerequisites
set forth in the contract to the filing of this suit have been met, and
that this suit is filed within the time prescribed by the contract.
VII.
Pursuant to the directive of said architects, as agents of Owner,
Plaintiff is in the process of performing this additional work under protest,
and is clearing and grubbing areas which were actually covered by the
Loggins Construction Company contract and therefore excluded from
Plaintiff's contract, but Plaintiff has notified Defendant that it is doing
this additional work under protest and that it insists upon being compensated for the reasonable value of its services in performing this
additional work.
VIII.
The Loggins Construction Company site-clearing contract and
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Drawing C-1 mentioned above, required Loggins Construction Company
to clear fifteen feet on each side of the centerline of the roadways shown
on said drawing. It also required Loggins Construction Company to clear
to the lines shown around the exterior of the parking lots shown on said
drawing. It is and was Plaintiff's responsibility under the prime contract
to construct curbs along the edges of the cleared thirty-foot roadways and
along the edges of the parking lots, but not to clear and grub in preparation for such curbs, because this work was covered by Loggins siteclearing contract. The reasonable value of Plaintiff's services in

S

performing this extra work is Eight Thousand Four Hundred NinetyFive Dollars ($8,495.00). Plaintiff also alleges that its reasonable
cost in performing this extra work, plus a reasonable amount for overhead and profit, is the sum of $8,495.00. Plaintiff represents that it is
entitled to be paid this sum for the extra work described, which was not
covered by its original contract.
IX.
Plaintiff represents that its original contract with Defendant
should be construed as a matter of law as excluding the clearing and
grubbing work covered by the previously executed site-clearing contract
with Loggins Construction Company, as shown on Drawing C-1.

S

Pleading

In the alternative, however, Plaintiff says that if it is mistaken in its
contention that such contract should be so construed as a matter of law,
then Plaintiff says that at the very least the prime contract between
Plaintiff and Defendant is ambiguous and parol evidence of the circumstances surrounding the execution of the contract and the conduct of the
parties in construing the contract is available to aid in its construction;

•

and Plaintiff represents that the circumstances surrounding the bidding
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on the job and the execution of the contract will show that both parties
regarded the prime contract as excluding the clearing and grubbing
shown on Drawing C-1, and further, that after the contract was executed
and work was started on the construction, both parties have interpreted
the prime contract as excluding site work covered by the Loggins Construction Company contract and shown on Drawing C-1. Such interpretation has been evidenced by both words and conduct on the part of
Owner and its representatives, and upon consideration of said surrounding
circumstances and construction of the contract by the parties, their intent
becomes clear that the prime contract excluded work covered by the
Loggins site-work contract and Drawing C-1.
WHEREFORE, premises considered, Plaintiff prays that
Defendant be cited to appear and answer herein, and upon a hearing
of this cause Plaintiff have judgment against Defendant for the sum of
$8,495.00, together with interest and costs of suit; or, in the alternative,
for a declaratory judgment reversing the architects' decision that Plaintiff
must perform the additional work described above without compensation,
and declaring that the contract price shall be increased by $8,495.00
to cover the additional work described above, with such increase to
be paid as provided in the contract; and for such other and further
relief, either in law or in equity, which Plaintiff shows itself entitled
to receive.
POTTER, LASATER, GUINN,
MINTON & KNIGHT

By:

•
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Attorneys for Plaintiff
P. 0. Box 359
Tyler, Texas 75701

.1(•a1---CTTAI iON I ,

VERsuNAL

C4ure---C.... 4

THE STATE OF TEXAS
To: TYLER STATE CULLEGEArving James H. Stewart,. Jr. as acting
PreSident

Defendant

, Greeting:

You are hereby commanded to appear by filing a written answer to the Plaintiff's Petition at or before ten
o'clock A. M. of the Monday next afiez the e:cpiratioa of twenty days after the ditic eJ ric of this citation before the Honorable District Court

7th

Judicial District of Smith County, Texas, at the Court House of said

County in Tyler, Texas.
Said Plaintiff's Petition was filed in said court, on the 25th
A. D. 19

75

in this cause, numbered

75-905

day of June

on the docket of said court, and styled,

ALLEN M. CAMPBELL COMPANY, GENYRAL CONTRACTORS, INC.

'Plaintiff

VS.

TYLER .STATE COLLEGE

...Defendant

The nature of Plaintiff's dernand is fully shown by a true and correct copy of Plaintiff's Petition, accompanying
this citation, and made a part hereof.

If this citation is not served within ninety days after the date of its issuance, it shall be returned unserved.
The officer executing this writ shall promptly serve the same according to requirements of law, and the mandues hereof; and make due return as the law directs.
Issued and given under my hand and the seal of said court at. Tyler, Texas, this

................day of

June
A ttest•

PHILIP L. DIBERT

_Clerk, District Court,

Smith County, Texas

(SEAL)

Deputy

By—
oytce Aidgeviay

1/ 11110

106: "—the citation shall b•
d by the officer delivering to each defendant, In person. • tru• copy of die citation with the date of delivery en.
dorsed thereon end with a copy of the petition attached thereto."
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.

_

executtell
the Ivit!•;,•..runol defendants, in person, &t txtm copy en' thin Cit.ricn, itavitsc firA endor.•••-4
uf
ntff'r
.t:
accomparlyi-Ig trtic ad elrrect top/ of thePI
aud pl ices. to- wit:•

t.,

...Oct% .4.

r•ATti

NAMF1

1•!..)n,:•

Day

TSMii
Yea:

Hot•t•

V.In.

Placa, ,.:.,4 C.:0•:r:a 3nti Di
rmcn C,,att llama*

.. . M.

,
ri:e

bialeag,
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And not executed as to the defendant

•

the diligence used in finding said defendant..........., being.
and the caule of failure to execute this process is.
and the information received as to the whereabouts of the said defendant

, being.

I actually and necessarily traveled__
__miles in the service of this Writ in
addition to any other mileage I may have traveled in the service of other process in the same case during the same
trip.
FEES—Serving ...---coP--Mileage

•

•••••••••••

. ...miles

, Sheriff
County, Texas

i••••

0

Tr

By

, Deputy

•-•

CERTIFICATE OF DELIVERY
I do hereby certify that I clI:livercd
, on the
19._ ._

, at

______o'clock__

day

.......

•

this copy of this instrument.

_
By

.

Tex,is

